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INTRODUCTION
“This Virus
“I

March
risk,

is

dangerous and the threat

am writing to

27, 2020, the

apprise

poses

you of the current

number of inmates

based purely 0n numbers,

it

is

in the

ﬂu

like

1

situation in the

Ada County

compounded by

signs of fever, chest pain, and other

is real.”

Ada County

Jail creates

a safety

Jail.

As 0f Friday,
This safety

risk.

Who show

the difﬁculty of addressing inmates

symptoms. The medical unit

is

we

taxed and

are

challenged to quarantine effectively given our current population.”

“’We need t0
Sheriff) Nielson,

When

is

to

necessary and

when

in light

learn something,’ said

have a conversation focused 0n

how long

changing the system and

“WHEREAS,
important goal

down post-pandemic and

who hopes

incarceration

starting point for

sit

0f the

why the

suspects should be held.

Why we do

(Bannock County

county incarcerates,
‘It

deﬁnitely could be the

things.”’3

COVID-19 emergency,

the accused offender does not pose an

reducing jail populations

undue public safety

is

an

risk to society 0r

a risk t0 ﬂight?”

The disregarding of these profound statements
Respondents in

and stark

their response brief,

realities

is

which largely ignores applicable law,

confronting the Petitioners during this historic

1

April 6, 2020, e-mail of Elmore County Prosecutor Daniel Page
ﬁled their habeas corpus petition. R. Vol. I., pp. 159-60.
2

typical of the approach taken

crisis.

by the

authority, pleadings,

With each passing day,

to Sheriff Hollingshead,

same day

that petitioners

from Ada County Sheriff Stephen Bartlett t0 Fourth Judicial District Administrative Judge
1., pp. 105. As of August 7, 2020, Ada County Jail had 68 inmates testing positive for
COVID-19, and 183 of the 270 inmates housed at the Twin Falls County jail have tested positive. See

March

30, 2020, letter

Melissa Moody. R. V01.

https2//www.ktvb.com/anicle/news/health/coronavirus/ada-countv—iail-twin-falls—inmates-staff—coronavirus—covid—

19/277—7edd6556—65a7-488d—87b2-021343eb3c95
3

April 13, 2020, Idaho State Journal article entitled “Bannock County jailing fewer amid pandemic.”

R. Vol.

1.,

pp. 97-98.
4

May 13, 2020, Order of the Idaho Supreme Court. The district court issued
awarding respondents their attorney fees ﬁve days later on May 18, 2020.
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its

decision dismissing the petition and

the Petitioners and persons in a similar situation experience an escalating risk t0 their safety and

well-being

compounded by a ﬁthher deterioration of their rights

Respondents recommend that

this

Court stand idly by while

this

to

due process. Yet,

tragedy unfolds. Further,

adding insult t0 injury, Respondents suggest that his Court deter future petitioners from pursuing
Constitutional rights and remedies under Idaho’s Habeas Corpus

Petitioners

pay Respondents’ attorney’s fees and costs

Act by continuing

t0 insist that

for daring to ﬁle this petition.

ARGUMENT
Petitioners Adequately Raised

I.

Due

Process Rights in their Pleadings.

In an attempt to avoid addressing the issue of due process, the Respondents falsely claim

that the Petitioners did not raise such issue in their petition

plead this issue

It

at the outset

and pleadings. Petitioners did indeed

0f the case and throughout their pleadings.

should be noted that the Idaho Appellate Court has discouraged the summary dismissal

0f a habeas corpus petition due to a technical deﬁciency in the pleadings. Freeman
Dept. ofCorrections, Com’n ofPardons

v.

State,

and Paroles, 116 Idaho 985, 987, 783 P.2d 324, 326

(Idaho App. 1989)(ﬁnding that: “Caution should be exercised, however, t0 insure that such a
dismissal does not deny the constitutional protection of habeas corpus to an individual with a
legitimate grievance

0n purely technical grounds.”)

Given the leeway afforded under a habeas corpus

petition to ensure the protection of

constitutional rights, the Petitioners did sufﬁciently plead a

and further clariﬁed

due process claim, as followed up

in their post-petition pleadings. In the initial petition, petitioners alleged

that:

42.

Due

t0 the Idaho Supreme Court Order restricting court functions, most court activity
and responsiveness have come t0 a Virtual halt. The courts are operating essentially
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with a skeleton crew. Most hearings have been cancelled or postponed, and

many months

before petitioners Will obtain a proceeding that will result

be
in a change in
it

will

their current status. Petitioners are essentially stuck in their current situation in the

foreseeable future.

and United States Constitution, the procedure 0f which is
statute, prisoners are entitled to a petition for writ 0f habeas
protect against a Violation 0f their Constitutional Rights. See IC § 19-4201

44. Pursuant t0 the Idaho

provided for in Idaho
corpus t0
et. a1.5

One week

after ﬁling the petition, the Petitioners

ﬁled a supporting brief Which devoted

an entire section on the due process rights of the Petitioners
trial

They provided extensive brieﬁng 0n

detainees.”6

judgment motions, including

whom would be

this issue in their

referring t0 clear authority in

Loomis

v.

P.3d 929 (Idaho App. 2001 .)7 Petitioners also provided argument on

classiﬁed as “pre-

response t0 the

summary

Killeen, 135 Idaho 607, 21

this issue as applied to the

speciﬁc petitioners.8

More

critically

Court directed the
Court’s April

8,

the proceedings,

and entirely overlooked by the

district court t0

due process

district court t0 rely

Which addresses the “unlawful

rights,

Finally, the

and Respondents,

is

that this

consider Petitioners’ due process or “liberty” interests. This

2020, Order instructs the

(in addition to conditions

district court

of conﬁnement.)9

Id.

upon

I.C. §

19-4203 in conducting

restraint

of liberty” and the “legality of restraint”

As

by

such,

failing to address the Petitioners’

Respondents disregarded the pleadings and the very directive 0f this Court.

Respondents even misstated the procedural history in

this case,

by

representing to this Court that the district court “declined to address” the Petitioners’ due process

5

6
7
8

9

See respective Veriﬁed Complaints, R. V01.
R. V01.

I,

pp. 28—30.

R. V01.

I,

pp. 331-32.

R. V01.

I,

pp. 341-46.

R. V01.

I,

p. 5.
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I,

p. 8

claims.

10

In truth, the district court did rule

on

this issue

by

incorrectly holding that a due

process claim could not be challenged under a habeas corpus petition.“ The Petitioners

thoroughly debunked this holding in their Appellate Brief. (See again pp. 32-35). However,

Respondents chose not

t0

defend the

district court 0r refute the Petitioners

0n

this point.

Respondents have therefore in effect conceded that a habeas corpus petition can and should
include a review 0f due process concerns. Petitioners’ appeal should therefore be granted on that

issue.

Respondents Did Not Address the Facts and Authority Showing that the
COVID-19 Presents an Imminent Threat t0 Petitioners.

II.

Rather than refute the substantial authority and material facts raised by the Petitioners
suggesting that the

COVID-19

instead decided to regurgitate

presented an imminent threat t0 the Petitioners, the Respondents

much 0f the

0f remedies requirement under

I.C. §

district court’s

19-4206.

As

decision with regard to the exhaustion

indicated in their Appellate brief, Petitioners

decided that their limited time and resources would be best utilized in focusing 0n the exception
to the administrative remedies’ requirement,

harm.

when

there exists an

“imminent danger” of physical

Id.

Simply

put, the facts

and law are

(which does not have to be “‘death”)
Respondents’ failure t0 address

admission that the

COVID—19

prisoners/detainees at the

1°

See Respondents Brief p.

11

R. Vol.

I.

irrefutable. Petitioners are in

if appropriate

this issue is

made

danger of physical harm

measures are not taken to protect their
out of either willful ignorance or tacit

presents an imminent threat to the Petitioners as

Elmore County

18.

pp. 396—97.
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Jail.

safety.

III.

The Evidence

in

Support 0f Petitioners’ Claims

is

not “Conclusory” but

Based Upon Speciﬁc Allegations Supported by Well Founded
Sources and Established Jail Standards.

Rather

is

The Respondents
all

also heavily rely

upon the

district court’s

blanket ﬁnding the Virtually

of the allegations contained in the veriﬁed petitions, declarations, petitioners’ hand-written

statements, and other supporting documents and evidence

were “conclusory.” In

conclusory assertions are that 0f the Respondents and the

district court

fact, the

only

claiming that Petitioners’

allegations are “conclusory.”

This Court has provided some direction as t0 the age-old concept of What

“conclusory” evidence and therefore not admissible. For instance,
statement

West,

is

conclusory

if

it

it

does not contain supporting evidence for

458 P.3d 172, 180 (2020). See also Hall

(Idaho App. 2014), holding that a claim

is

v.

State,

is

considered

has recently held that “a

its

assertion.” Eldridge

v.

156 Idaho 125, 131, 320 P.3d 1284, 1290

conclusory “if it

is

and based upon alleged

are not or could not possibly be within the petitioner's personal knowledge,

such information

is

facts that

and no source of

indicated.” Id.

A fundamental ﬂaw by the Respondents and the district court in their analysis is the
failure to speciﬁcally identify

any 0f Petitioners’ allegations

that are “conclusory” or are

otherwise inadmissible. Despite referring t0 Petitioners’ statements as “bare and conclusory”
neither the district court nor the Respondents engage in any analysis as t0

0r

is

What actual evidence

not admissible and 0n what basis.
In effect, the district court merely

made

the foregone conclusion that the jail

had taken

appropriate measures for safety, relying entirely 0n the statements 0f the Respondents while

being utterly dismissive 0f the concerns raised by the Petitioners, as supported by the
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CDC

and

is

ACA guidelines, the orders and directives of the Governor,
this Court,

widely reported press reports, and even their

3

1 .)

at the jail that jeopardize

The Respondents

failed t0 address

Brief, but instead simply cut

own

(largely redacted) admissions.

number 0f undisputed facts

Additionally, the Petitioners identiﬁed a

22 speciﬁc conditions

statements from neighboring jails,

inmate safety. (See again Appellate Brief pp. 26-

any of the concerns raised

and pasted the

in their brief listing at least

district court’s

in Petitioners’ Appellate

conclusory decision into their

brief.

Additionally, the Respondents continue to bolster the district court’s dismissiveness of

the

CDC Guidelines and the American Correctional Association’s (ACA) guidelines for inmate

safety during the

jail

management

COVID-19
as

crisis.

The

passed off these fundamental resources for

merely “aspirational language?” This ﬂippant approach

misguided and dangerous. Although the

management 0f the jails and
critical

district court

is

entirely

CDC and ACA d0 not themselves direct the affairs and

prisons, they

most

certainly establish fundamental standards

and

information for inmate safety. The distn'ct court disregarded these organizations’ dire

warnings with regard t0 the vulnerability ofj ail populations and emphatic recommendations
essential for protection

of incarcerated individuals.

For instance, the

The highest

ACA declares that:

priority should

be prevention and containment relative t0 in-custody

populations. Preventing exposure t0 the inmate population can be best accomplished

through containment efforts such as screening of anyone entering the
all

allows, and utilizing enhanced cleaning and disinfecting measures.

12

R. V01.

I,

facility,

13

p. 390.

& Tennessee Department 0f Corrections, Response
Guidancefor Local Jails and Detention Facilities, (Mar 18, 2020).
http://www.aca.0rg/aca prod imis/Docs/Coronavirus/COVID-19%20Jail%20Guidance%20—
13

eliminating

non-essential entry t0 the facility, reducing inmate transfers/intakes as public safety

See again American Correctional Association

%2 OACA%20FINAL.pdf
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t0

COVID-I9

The

CDC lists Q bullet points describing conditions particular to inmates that potentially

enhance the “risk of transmission and severe disease from COVID-19.”14 The

CDC provides

speciﬁc measures that should be taken in a number of areas to address this threat. A11 of the
allegations set forth

way

by the

Petitioners with regard to their conditions, disputed or not, in

are tied t0 these recommendations,

this disease

— even What may seem

sufﬁcient and effective soap, etc.

..

which again

a small measure,

may mean the

--

some

given the highly transmissive nature 0f

i.e.

such as the providing of gloves,

difference between life and death, or at least

serious illness for the Petitioners.

The

remains that

fact

at the

that the Petitioners’ conditions

very least that there are

at least

disputed facts that suggest

of conﬁnement present a serious threat of imminent harm to their

The Respondents have not taken appropriate measures

physical safety.

concerns, to Which there needs to be mitigation.

Or

if

it is

to address those

impossible for the Respondents t0

appropriately protect the Petitioners in their current circumstances, then other measures should

be considered which

any

may

include “injunctive relief” such as “release.” See I.C. § 19-4212. In

case, the appeal should

the directive

by

IV.

this

be granted so that such a review can be conducted in accordance with

Court 0n April

8,

2020.

Respondents Did not Refute Petitioners’ Argument and Authority
Suggesting that the District Court Erred in Denying Discovery.

Rather than refute any of the Petitioners’ authority and arguments speciﬁcally pertaining
to the allowance

14

0f discovery in a habeas corpus

petition, the

Respondents make the “bare and

See https://WWW.cdc.g0v/c0ronavirus/20 1 9—ncov/community/correction-detention/guidance-correctional-

detentionhtml. Note that these guidance has been expanded substantially to cover Virtually every operational aspect

of a jail

by

facility,

isolation

not only with regard to the

COVID-l9, but

and lack of access or exercise due
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also with the related mental

to safety measures.

and physical health caused

conclusory” argument

that:

“The rank speculation 0f Williams

et a1.

does not demonstrate that

discovery was necessary t0 protect 0r defend a substantive state 0r federal constitutional right
issue.”

at

(Respondent brief at 20).
Petitioners refer the Court t0 their brief which discusses the balancing test that

considered by the

trial

court

When there

is

a discovery request

discovery for facts raised in a pleading that

may be germane

— weighing

to the

must be

for allowance 0f

pending motion and the

Constitutional rights 0f the petitioner with the policy 0f avoiding discovery abuse. (See

Appellate Brief pp. 35-39). Again,

it is

an abuse 0f discretion for a court to deny the discovery

0f “potentially relevant” information t0 the questions 0n the issues in the summary judgment
motion. See Merriﬁeld
Sisters

v.

Arave, 128 Idaho 306, 912 P.2d 674, (Idaho App. 1996), citing

ofHoly Cross, 126 Idaho 1036, 895 P.2d 1229, (Idaho App. 1995). As noted

brief, the Petitioners’

pertaining to

discretion

when

it

v.

in their

discovery request was not based upon “rank speculation,” but rather upon

communications and information raised by the Respondents in
(i.e.

Doe

COVID—19

policies

their

summary judgment motion

and the release of inmates). The

district court

abused

its

denied this basic discovery request.

Respondents’ Arguments in Support 0f Attorney’s Fees Misstate 0r

V.

Disregard Basic Authority Raised by the Petitioners.
Respondents double down on the
fees

and

petition

costs.

is

As argued by the

extremely

rare,

district court’s baseless

Petitioners, the

decision awarding attorney’s

awarding 0f attorney’s fees in a habeas corpus

and only appropriate When “the nonprevailing

plainly fallacious and, therefore, not fairly debatable” and even then

action involves a material issue 0f law that has not been settled

by

is

party's position is

not allowed

statute 0r

“when the

by supreme court

decision in this state.” (See again Appellate Brief pp. 39-41) GulfChemical Employees Federal
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Credit Union

Williams, 107 Idaho 890, 693 P.2d 1092 (Idaho App.1984). Swain

v.

Idaho 918, 922, 841 P.2d 448, 452 (Idaho App. 1992). The
failed to provide

any analysis showing

m

have they provided

that the Petitioners” claims

law or by supreme court decision in

Simply making the blanket statement (without
law regarding conditions of conﬁnement

for

analysis t0 detainees,

awarding attorney’s

fees

would be awarded

122

and the Respondents

were “plainly

fallacious.”

Nor

prior existing settled authority suggesting that the issues raised in the

petition consist 0f “settled

Amendment

district court

State,

v.

fees, (See

is

in Violation

citing

this state.”

any supporting authority)

that “the

of due process and applying the Eighth

not unsettled” does not in any

Respondents Brief at 28). 15

way sufﬁce

If this

were

in every unsuccessful habeas corpus proceeding.

true,

That

as a justiﬁcation

then attorney’s

is

clearly not the

intention 0f the statute.

Finally,

it is

Summary Judgment
the instant petition

worth noting that the basis that the Respondents provided
in support

was brought

in their

Motion

for

of an award 0f attorney’s fees and costs was “on the grounds that
solely t0 harass Sheriff Mike Hollinshead

and

Lt.

Shauna

Gavin.”16 Yet the Respondents provided n0 supporting fact 0r argument in support 0f such
proposition.

Nor

did the district court address such claim in

Respondents also revert
the awarding 0f fees, but

Which

t0 the list

its

0f grievances by the

again, even if such grievances

decision.

district court

were

true, still

“plainly fallacious” standard and “settled law” caveat that warrant the

15

attempting t0 justify

d0 not

rise t0 the

award 0f fees. The

district

The district court faults the Petitioners for not addressing the attorney’s fees in the summary judgment response.
However, as well established by I.R.C.P. § 54, the issue 0f attorney’s fees is not appropriately addressed until after a
judgment has been rendered in the case, after which the prevailing party submits a Memorandum of Fees Costs and
an opportunity for the non-prevailing party t0 object. Petitioners were not afforded this right. Additionally, n0
Memorandum 0f Fees Costs was ﬁled by the Respondents.
16

R. V01.

I,

p. 125, p. 134.
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court’s apparent frustration at being inconvenienced

Petitioners,

case

by

this case, its clear disdain for the

and pronounced disagreement With the approach taken by Petitioners” attorney

— does not justify the award 0f attorney’s

fees.

It is

in this

unfortunate that the Respondents

continue to support this position and are further requesting fees on appeal.

Simply

put, the district court’s

and completely unwarranted.

It

awarding 0f attorney’s fees was nothing short 0f punitive

acts as

an improper deterrence for future habeas corpus petitions

and Will without question have a chilling

effect

on the remedies available under the Act

for the

Violation 0f Constitutional rights.

CONCLUSION
The

district court’s

decision denying basic rights cannot stand. Rather, this Court should

use this unfortunate situation as an opportunity or “starting point for changing the system and

Why we d0 things.”

It

Will begin t0 accomplish that worthwhile

end by granting the Appeal.

Pursuant t0 the foregoing, this Court should:

1.

Reverse the

summary judgment and remand the

district court’s

case for further

consideration of the Petitioners’ conditions of conﬁnement claims.

2.

Reverse the

summary judgment and remand the

district court’s

case for consideration 0f

the Petitioners’ unlawful restraint claims.

3.

Vacate the

district court’s denial

of petitioners’ Motion for Discovery and allow

discovery t0 occur in this case pertaining to the issues and claims raised in Respondents’
pleadings and any other appropriate discovery.
4.

Vacate the

district court’s

APPELLANTS’ REPLY BRIEF
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—
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costs.

DATED

this 11th

day 0f August, 2020.

PETERSEN MOSS HALL & OLSEN

/s/ Nathan M. Olsen
Nathan M. Olsen

Attorneys for Petitioners—Appellants
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to the following:

